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|. INTRODUCTION

The concept of the law of damages in common law systems istittiali
damages can be recovered for the losses incurred, including losxdinf
and for punishment of the wrongdoer. On the contrary the concept of the
law of damages in civil law systems is purely monistideast if taken at
face vale. Damages are strictly restricted to compensé&tiorishment of
the tortfeasor is under no circumstances a legitimate functiclamf
ages. The latter function might only be pursued in the context and by the
means of criminal law.

This “apparently irreconcilable gapthat has separated common and
civil law systems for more than a century is pattdy visible in the case
of the USA and Germany because of the former's extensive usaitfe
damages and the latter's persistence on doctristarence in their tort

" Dr.jur (Athens); LL.M. (Munich); LL.M. (Harvard)l am indebted to Professor Peter
R. Murray for some inspiring discussions and hisesbations and comments on an ear-
lier draft of this paper.

lsee V. Behr, Punitive Damages in American and @arhaw — Tendencies towards
Approximation of Apparently Irreconcilable Concefithi.-Kent L. Rev2003, 105, 105-06.

2 |bid., at 106.
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systemd Interestingly enough, “what seems to be but arétial distinc-
tion turns out to be of practical relevance wherAarerican money judg-
ment creditor applies for enforcement of his judgtria Germany*. The
German Federal Supreme Court held, back in 1992, that éangpunitive
damages awards are not to be enforced in Germayethey are con-
trary to German public policy

This latter decision has confirmed the German legatem’s traditional
hostility towards punitive elements in private laMevertheless during the
last decade tort law has proven less static thammaght initially think. It is
still to be examined whether any recent developsieate brought the two
systems any closer to each other, so as at leasirtow that apparently
unbridgeable gap.

[l. PUNITIVE DAMAGES IN COMMON LAW JURISDICTIONS
A. Nature and historical background

“Punitive” or “exemplary” damages are defined asotwy damages
awarded to a plaintiff in a private civil action,addition to and apart from
compensatory damages, assessed against a defendant gudiyrantfl
violating the plaintiff's rights®. The principal purposes of such damages
are usually said to be (1) to punish a defendant for outragsmakict,
and (2) to deter the defendant and others from similarly imésiyeg in the
futur€. Practically this rationale of deterrence becomesying need in

3 On the contrary, other jurisdictions have beeintala more relaxed view on the mat-
ter: The UK has continuously been decreasing tleeofiexemplary damages and by now
has practically ejected them from its tort systémother civil law countries, punitive
damages are generally not permitted either. Frémcexample, even though it has at
sometimes been shown receptive to influences frama@a, at last has precluded incep-
tion of punitive damages in its legal system. Nthaless, the issue has never arisen with
even comparable acuteness to the debate betweera®eand the USA.

4 Behr,supranote 1, at 107

® BGHZ 118, 312 (343). For a discussion of the csm® among others P. Hay, The
Recognition and Enforcement of American Money-Jueigts in Germany — The 1992
Decision of the German Supreme Coukin. J. Comp. L1992, 729 and V. Behr,
Enforcement of United States Money Judgments imf@ay,J.L. & Com.1994, 211.

% potential Congressional Responses to the Supresue’€ Decision inState Farm
Mutual Automobile Ins. v. Camphe@hecking and Balancing Punitive Damages, Hearing
before the Subcomm. on the Constitution of the Commthe Judiciary, 108th Cong. (23
September 2003) (prepared statement of David G.nOwgpert witness) at 8; also
available at http:// www.house.gov/judiciary/8948RF.

"D.G. Owengsupranote 6, at 8. See al§rimshaw v. Ford Motor Cp174 Cal. Rptr. 348
(382).
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cases where the law systematically underestimatemges or where the
wrongdoer counts profit from a violation that th&vldoes not recognize in
purely compensatory terfadAs the landmarkord Pintocasé has shown,
persons deliberately or with gross negligence ocgugreat harm should
not view paying damages as merely a cost of doirsiness, a cost that
might fit neatly into a risk analysis of wrongdoing

David G. Owen describes punitive damages as “straddling thewad
the criminal law, being a form of “quasi-criminal” penalty: ythare
“awarded” as “damages” to a plaintiff against a defendarat private
lawsuit; yet their purpose in most jurisdictions is exglicheld to be
noncompensatory and in the nature of a penal fine. Because thengra
of such damages is considered civil, the procedural safegoériie
criminal law (such as the beyond-a-reasonable-doubt burdgmoof
and prohibitions against double jeopardy, excessive fines and
compulsory self incrimination) have generally been held naipjoly.

This strange mixture of criminal and civil law objectivaasd effects —
creating a form of penal remedy inhabiting (some would say “imgAdi

the civil-law domain — is perhaps the principal source ofwiikespread
controversy that has always surrounded the allowance of punitive dam
ages awards®.

What is particularly interesting for the analysis that fdllow is that
punitive damages serve to punish and deter the tortfeasor. Tdheg-a
tion-oriented, tortfeasor-oriented, and mostly prospective. Orcdhe
trary compensatory damages serve to put the victim in thiéopog
would have been in had the wrongful act not occurred. They are loss-
oriented, victim-oriented, and retrospective

The doctrine of punitive damages has an ancient lineaggéin§taom
the Babylonian Hammurabi Code it marched its way through Roman law
to the firmly entrenched “exemplary damages” in the eighteeshary
English cased “Exemplary damages” have then been exported to the US
and ever since have been awarded in a large array of‘*cdseser-

8 For illustrations of such cases see D. Laycddkdern American Remedi€8rd
edition, 2002) 728.

% Grimshaw v. Fordsupranote 7.
10 Prepared Statement of Owanipranote 6, at 9.

1 Behr,supranote 1, at 109-13 (extensively discussing theatfes of punitive and
compensatory damages).

2 M. Rustad & Th. Koenig, The Historical Continuity Punitive Damages Awards:
Reforming the Tort Reformergym. U. L. Rev1993, 1269, 1284-1304 (discussing in
detail the history of punitive damages).

13 The first reported case @enayv. Noris1 SCL (1Bay) 6 (1784). For an exposition of ear-
ly American punitive damages cases see Rustad &igpsupranote 12, at 1290-1295.
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theless in the latter half of the 1800s punitive damages got icritheal
sight of the classical legal science representativesvarthrProfessor
Simon Greenleaf argued that exemplary damages were not of plagt
Anglo-American tradition and were without doctrinal b#sift is not
surprising that the “legal scientists” were using doctir@sed argument-
tation regarding the compensational function of tort law and thimalis
tion between private and public law, just like the mainstreavih law
scholars in Europe did and continue to do. Nevertheless, in tige ni
teenth-century “War on Punitive Damaggs'legal scientists”, although
they did sow the seed of discredit on punitive damages, weifinathy
able to prevail. The American tort system remained Iglemrdualistic
one, based on two distinct pillars: the compensation of the varinnthe
punishment and deterrence of the tortfeasor and others like him.

B. Current trends in the USA

The seed of discredit that the nineteenth-century debate had sewe
garding punitive damages has found fertile land during the lastée-
ades, when punitive award amounts have risen dramaticallycandérn
about punitive damages that ‘run wild” has been rafs&bme striking
three-digit million or even billion dollar awards against whealcorpora-
tions have once again given food for thought and wariness regarding pu-
nitive damages and the impact they might have on the Americam-ec
my*’. However this time the debate goes around the amounts of punitive
awards, whereas the doctrinal issues are considered more or lesk settl

1. Statutory and constitutional restrictions of iua damages in various states

David G. Owen reports that as of today “many states, eitheriatily
or constitutionally, prohibit punitive damages in a vast arragootexts,
including commercial transactions under the Uniform Commercial Code
More broadly, five states prohibit all awards of punitive dges unless

143, GreenleafA Treatise on the Law of Eviden¢kcth edition, 1899) § 253, at 240.
See also Rustad & Koenigupranote 12, at 1298-130®acific Mutual Life Insurance
Co. v. Haslip499 U.S. 1, at 25-28 (1991).

15 See Rustad & Koenigupranote 12, at 1298-1304.

16 See the majority ifPacific Mutual Life Insurance Co. v. Haslipupranote 14, at 18.

1 According to Rustad & Koenigsupra note 12, at 1298, even in the nineteenth-

century the legal scientists’ attack on punitivendges was initiated by a concern about
their impact on the then emerging American industry
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specifically authorized by statdte Since the 1980’s, punitive damages
have been a favourite target of tort reformers, so that stagts now
have some form of tort reform legislation limiting punitive dge®in a
variety of ways*. The most common measure taken is to cap punitive
damages at some multiple of the plaintiffs compensatory chewaat an
absolute dollar amount or a percentage of defendant’s net woith or
gross income. Most States use a statutory combination of naweotie

of the above restrictions or others.

The problem with all the above restrictions seembd the rigidity of
their statutory provision. Although they generaliem to be a partial solu-
tion to the risk of over-punishment (for exampledegting an absolute cap
of $250,000), they definitely create a risk of umid¢errence: Should the
tortfeasor’'s expected profit be greater than thmped amount of punitive
damages that can be possibly awarded, he is liglyoceed with his tor-
tuous activity.

Other measures that could and indeed are in some statesnelkele
raising the standard of proof, providing remittur of excesswerds,
providing absolute defence when the defendant had complied with gov-
ernment standards, bifurcating the trial with regard to punéia com-
pensatory damages, transferring to the court the responsibiligeter-
mining the amount of the award, and splitting awards with the*state
However the blind application especially of the latter measwates the
problem that not all punitive damages awards can be consideresl-“qua
criminal” and as such “quasi-public”; there are cases wheredbd for
punitive damages has only to do with achieving justice betweepathe
ties. In the latter cases juries might at the end find g&wes bound to
double the amount of damages to be awarded in their effort to “do justice”.

2. Federal constitutional review and control

Beginning largely with the Supreme Court’s decisioRatific Mutual
Life Insurance Co. v. Hasfipin 1991, punitive damages awards have
been increasingly subjected to federal constitutional reviehcantrof®.
Landmark decision iBMW of North America Inc. v. Gdfewhere the

18 Louisiana, Massachusetts, Nebraska, New HampsriceWashington.
19 Prepared Statement of Owanipranote 6, at 9.

20 seeibid., at 14-22, for an extensive exposition.

21499 U.S. 1 (1991).

2 Prepared Statement of Owenipranote 6, at 9.

517 U.S. 559 (1996).
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Supreme Court of the United States reversed the judgment ofldhe A
bama Supreme Codftwhich already had reduced the $4 million puni-
tive damages of the Circuit Court. The Supreme Court held gnassly
excessive” punitive damages transcend the constisditionit established
by the Due Process Clause of the Fourteenth Amenttinaed set up the
guideposts regarding the degree of requisite rediility, the proper ratio of
punitive to actual damages, and the comparability of pendarmages to
civil and criminal penalties available in case of comparable misexi®.

Recently the Supreme Court was given the chance to faffirre the
BMW guideposts inState Farm Mutual Automobile Insurance Co. v.
Campbefl’. Campbell’s claims were based on State Farm'’s purported bad
faith failure to settle within policy limits third-party aims that were
asserted against Mr. Campbell after an auto accident inn8atényon,
Utatt®. The bad faith trial was used by Campbell’s counsel astfpta
to attempt to obtain punitive damages against State Faranfaileged
twenty-year nationwide schefe The jury returned a compensatory
award of $2.6 million of emotional distress damages, which the trial court
reduced to $1 million. The jury also awarded $145 million in punitive
damages, which the trial court reduced to $25 million, but the Utah Su
preme Court reinstated in full. In relation to the ratio problenJ8eSu-
preme Court ruled that “few awards exceeding a single-dagjio be-
tween punitive and compensatory damages, to a significant deglee
satisfy due process”. It also ruled regarding the defendant&hwinat
“the wealth of a defendant cannot justify an otherwise wstitational
punitive damages award” It seems that the parties will now argue before
the Supreme Court of Utah on the basis of a 14108 ratid".

Although the Court has definitely found excessiveness in the yiniti
damages award, it declined once again “to impose a bright-liie ra
which a punitive damages award cannot exceed”. It did suggasgla-
digit ratio between punitive and compensatory damages, but did not deny
that even a 500 to 1 ratio might be constitutionally valid in an g@piate

24646 S0. 2d 619 (Ala. 1994).

ZBMW of N. Am. Inc. v. Gor&17 U.S. 559, at 568 (1996).
8 |bid., at 575-84. See Betsypranote 1, at 119-20.

27123 S.Ct. 1513 (2003).

28 gh.L. BirnbaumState Farm v. CampbelPresentation Outlinén Sh.L. Birnbaum &
P.D. Rheingold (eds.)The Future of Punitive Damages AftState Farm v. Campbell
(2003) 11.

2 |bid.
% 1bid., at 12.
31 5ee R.S. Peck’s statemesuipranote 6, at 72.
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case. Such a case might exist, the Court noted, where “a particularly egre-

gious act has resulted in only a small amount of economic danfages”
Therefore it is not accurate to say ti@ampbellhas enunciated new

rules or guideposts regarding punitive damages. It has only appéed t

existing jurisprudence (esBMW)?®. It is rather the echoes in the news-

papers that have brought again the “problem” of punitive dan@mgése

surface, provoked by some impressive peculiarities of the cakespe-

cially the overruled ratio of 1 million compensatory to 145 millpami-

tive damages.

3. The current tort reform discussion

The dust that followed the Supreme Court’s avocation of the exeessi
punitive damages award from the Supreme Court of Utah, mainly pro-
voked by its coverage by the media, led the Congress to omie ag
scrutinize the issue of the future of punitive damages itJ&& and to
reconsider the eventual need of the federal legislator’s intervention.

In light of the State Farm decision, the Congress’ Constitufiob-
committee of the Committee on the Judiciary has held a meetitex-
plore the insights of the Court into the unfairness of large perativards
in certain circumstances and steps Congress might takéetiatd that
unfairness™. It is interesting to see that although many of the hosting
Congressmen had a quite aggressive view on the matter, nondlokthe
invited expert witnesses took an even approximately hostile approach.

At the outset all the participants have agreed, that the purpose of any re-
forms should be “to adjust various aspects of how the lapuaftive
damages is administered, not to eliminate it as a remedglzleain ap-
propriate case$” It was noted that with few exceptions, neither the
courts nor the community of scholars has urged that the irstitok pu-
nitive damages be abolisii&dt was further acknowledged that “in USA,
most people still view punitive damages as an important rertieaty
checks, rectifies, and helps prevent extreme misconduct. émtrelec-
ades, however, both courts and legislatures have initiated a sétie-

3 Birnbaum,supranote 28, at 11.

¥ seeR.S. Peckupranote 29, at 16.

34 Steve Chabot's opening statemesupranote 6, at 2.

% see the Prepared Statement of Ovgeipranote 6, at 14.
% Ibid.
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forms in an effort to reduce as much as possible the most seriols
lems with the law and administration of punitive damatjes”

Most Congressmen seemed to agree with one expert’'s opinion that it
was time for the federal legislator to take action and codify the poste
that are being used by the Supreme and other courts, so as t@encrea
predictability and prevent excessive awards before they tortiee Su-
preme Courf. Taking into account the Supreme Court’s high selectivity
as to the cases it hears as well as the cost and timengpotisn for pre-
senting a case to the Court, it was showed that it would bditiahto
enact some kind of legislation that will guide lower courts aitldpre-
vent excessive punitive damages awards. According to a moreibuld v
of the matter, that legislation should not limit its scopey dalcodifying
the outermost constitutional boundaries of punitive awards thiagréss
can discern from the Supreme Courts decisions, but it should begin wit
the constitutional core and “then add in other fair and apprapre-
forms, whether demanded by Constitution or fiot”

Nevertheless — and to the Congressmen’s great surprise -athese-
rious doubts as to whether the federal legislator has the aytioolegis-
late in that field of tort law. According to Robert S. Psck&kpert testi-
mony the Congress is barred from intervening by means of the 10th
Amendmerf. The only field where that expert sees a chance for the
Congress to act upon — besides of course the federal courtslimgvaf
punitive damages — is that of taxation of victims who are awlapdai-
tive damages: According to his testimony, there is a “serapgration of
the tax laws” that tax the person who wins a punitive daraaged also
on the amount that will go to the State (in case of a sharpgyihstitu-
tion) and on the amount that goes to the counsel (who is then skdaur
turn re-taxed himself). In that way the “winner” might easily end up
owing more to the State than he has actually*von

Another issue that has been raised as needing irateeditention was
that of multiple imposition of punitive damages ftve same condufét
One can easily understand that individual statesnatter how much they
might want to, they cannot resolve the problem aftiple imposition of

37 bid.

38 See Chabot’s and Owen’s statemesiipranote 6, at 68.
39 See Owen’s recommendatic@upranote 6, at 68.

40 See Peck’s statemenssipranote 6 at 33, 38-41.

“1 For all that seéid., at 33-34 and 42.

42 gee also E. Neff, Talk of the Morning, Victory$tate Farm Case Could Cost Plain-
tiff Dearly, The Salt Lake Tribunéugust 13, 2003.

*3See V.E. Schwartz’s statemergspranote 6, at 43 and 47-48.
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punitive damages all by themselves. At the outniuesg tan only prevent
it from happening within their own borders. It ietCongress’ duty to in-
tervene and prevent companies from being hit agadragain for the same
wrongdoing in several fota

[1l. PUNITIVE DAMAGES IN CIVIL LAW JURISDICTIONS
A. Historical background

The civil law approach towards punitive damages has beendog m
than a century a rather hostile one. Indeed, in civil law jiatists,
damages as a method of sanction have traditionally been ceuosaléa-
boo. These jurisdictions have a traditionally monistic tortesgstwhere
damages have a strictly compensatory function, which setarp son-
trast to the American dualistic one. What is rather intexgghough is
the fact that both systems have a somewhat common origin aed wer
somehow close to each other before their roads diverged more tiesn
tury ago. It has been showed that until the nineteenth century, the German
attitude toward punitive damages was quite similar to wha being
discussed in the United States at that ffmAlthough there was no
unanimous attitude towards noncompensatory damages, punitive dam-
ages were quite common in some German States. Actually tissidr
Civil Code provided for punitive damages in several oorasiwhereas
the Bavarian Civil Code on the other hand ruled out such damdges
the tortfeasor could be punished by means of criminal lasworfe could
foresee, this issue was intensively debated during the unificatome-
dure and the preparation of the enactment of the German Ciwil Gfod
1896. After a lot of debate the German Civil Code followedptih that
the Code Napoleon had shown about a century before in France, and
abolished all punitive elements from German tort law.

So, while in the United States the more practical approach worttever
more theoretical and dogmatic one of Simon Greenleaf, in Gerthany
war on punitive damages was decided in favour of a monistic,ypurel
compensatory systéfn During the legislative procedure it has been
made clear that “punitive elements in the civil law of dagsagere con-
sidered to be contrary to the very idea of the law of damageshwai
strictly restricted to compensate the victim, while punishriergstricted

*bid., at 47.
45 Behr,supranote 1, at 127.
“©Ibid.
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to criminal law sanction$”. As Volker Behr notes, with the enactment of
the German Civil Code in 1900 “legislation seembdwe erased the very
idea of punitive damage$”

For almost a century “German courts and blackletter doctrinéne
with the legislative history and the German Civil Code, comedi@uni-
tive damages not to be a part of the German legal syStefhis princi-
ple has shown to be that strong in German legal culture,atiay fit is
even guestioned whether introduction of punitive elements is reablecil
with constitutional law. In any case, as it has already been mentioned
above, the German Federal Supreme Court has found that punitive dam-
ages awards are contrary to German public policy, and therefoseicam
judgments providing for such awards could not be enforced in Gettnany

B. Current trends in European continental Law
1. The emergence of preventive considerations in tort law

It is true that for more than a century an apparentligameilable gap
has separated the common law and civil law concepts of thefldam-
ages. This gap was particularly visible in the case oérgan and Ger-
man law, because of the particular insistence on punitive danaddgie
former and the categorical rejection and great insistencatninal co-
herence of the latter. Contrary to the American concept of dualistic law of
damages, where damages can be recovered for the lossesdn@now
cluding loss of profit) and for punishment of the wrongdoer, then@er
Civil Code of 1896 (that has strongly influenced most civil law coesitr
takes the totally opposite approach: The law ofafgas is purely monistic.

Nevertheless, a closer look at the German courts’ mosttrease law
might well put in question the purported dogmatic clarity and estoer
of German tort law. In particular recently, in a series sesathe other-
wise strict and doctrinal German Federal Supreme Court diasoV-
ered” that a tortfeasor might be “calculating” in formaofisk and cost-

7 |bid., at 128.
“8 |bid.
“9 |bid. with further citations.

0 ch. Siemes, Gewinnabschopfung bei Zwangskommisigiaing der Personlichkeit
durch die Pressérchiv fir die civilistische Praxig&=AcP) 2001, 201, 202, 212; W. Seitz,
Prinz und die Prinzessin — Wandlungen des Deligtgsedurch Zwangskommerzialisierung
der Persdnlich-keityeue juristische WochenschiifNJW) 1996, 43, 2848, 2849.

1 Seesupranote 5.
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benefit analysis the cost of his otherwise tortuous entreprahaativity
and (the court) has decided to do something about it.

It is not surprising that the re-introduction of punitivenedmts in Ger-
man tort law was made through the back door and particularly by usi
the vehicle of damages for pain and suffering. In Germany théscana
the legislator have historically been very chary of awardexgages for
pain and suffering. This fact derives from an old welkbkshed notion
that pain and suffering constituted nonpecuniary loss, and that anly pe
niary loss could be compensated by méheds this notion began from
the very early times losing ground, the German Federal SupGame
was constantly becoming more generous in awarding such damages.

Striking are the cases of infringement of the right to perdgndlor
such cases the German Civil Code explicitly provides onlafciaim of
the victim on abrogation of the insult and omission in the futcoen-
bined with a right to claim (compensatory) damages according tto tor
law. Nevertheless the Court early enough saw that in cagesingement
through the press all the above rights were de lithportance for a past
harm with little or hardly provable pecuniary damagSo the Court has
started in such cases — but in a halting mannerarding damages for pain
and suffering, naming them “satisfactionGdnugtuunyy®. Nevertheless
the Court was obviously trying to keep those awarded damaajedy vic-
tim-oriented and retrospective as opposed to punitivddemagions, which
are more tortfeasor-oriented and prospective.

But an unexpected turn in the Federal Supreme Court's practice aros
in 1995, only three years after its landmark negation of Amenceni-
tive damages awards’ compliance with the German public palidyor-
der’. The Court was called to decide on the case of a popular magazine
that had published a fake interview pretending it was aintatview
with Princess Caroline of Monaco elaborating on her plans on mgeurria
The District Court of Hamburg had awarded the Princess auranof
damages for pain and suffering, which the Superior Court of Hamburg
had then considerably lowered as excessive. The Federal Supoeme C
had reversed the judgment of the latter court because the aaiaarh-
ages awarded was held to be insufficient. Surprisinglygmdhe Su-
preme Court expressly stated that the amount hbd tietermineth such

*2Fora description see Belsypranote 1, at 131.

3 See e.g. BGHZ 26, 349 (1958), also known as'ittearenreiter” case and BGHZ
35, 363 (368) (1961).

*BGHZ 128, 1 (1) (1995), also known ‘@aroline I” . For a thorough discussion of

the case see A. Heldrich, Privates Gliick in der igtadelt,in A. Heldrich (ed.) Medien
zwischen Spruch und Informationsinteresse: Fesfé¢tir Robert Schweizgl999) 29.
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a way that the commission of similar torts would leéeded in the future
The Court also mentioned the notion of taking thdits from the tortfea-
sor; nevertheless, it did not build its argumentatbn unjust enrichment,
but did insist on the means of tort law and damages

That change in the Court’s attitude was later confirmed series of
cases, all related with the infringement of the Princesd’ e child's
right to personality by publication of paparazzi photographs ebittaay
“invented” interviews with hér. So, it seems that the German Federal
Supreme Court has at last openly given up its negation ofualtiye
elements in German tort law. It would be far-reached to sayhbaGer-
man doctrine has gone that far as to erect a second, retibpitiar in
its tort law®. But it is rather doubtful whether American punitive dam-
ages awards can doctrinally still be considered as yataiconcilable
with the German public order.

It should be noted though that, apart from thostrinal convergence be-
tween the two legal orders, there still exists gehand for the moment ir-
reconcilable gap with regard to thenountsawarded. The amount of dam-
ages that the German courts have awarded and thatémvednsidered as
an act of revolution in the German legal cuftldid not exceed the equiva-
lent of $100,000.

2. Statutory provision of punitive damages

This trend towards openly admitting punitive considerationsointi-
nental private law is to be traced not only in case law ewoluiut in the
legislators’ activity too. The optimum area to observehsenolution is
the field of consumer law, where some well established Ameriegal
trends are transplanted to the European legal culture afterghbeen
baptized by the European Commission as European Community Law.

For example, Section 10 (9) (b) of the Greek Consumer Protection
Act®® provides for a particular form of pecuniary damages in form of
“satisfaction” that can be claimed against sellers or seqgptf consumer
goods or services. This cause of action is provided as arsalivemedy

% See BGHNJW1996, 984; BGHNJW1996, 985; BGHNJW1996, 1128.
*¢ That seems to be the claim of P. Mullegnitive Damagesind deutsches Schaden-
ser-satzrechf2000),passim.

> See e.g. Heldricksupranote 54 passim,. H.P. Westermann, Geldentschadigung bei
Personlichkeitsverletzung — Aufweichung der Dogkndgs Schadensrecht&?,l. Koller
et al. (eds.), inheit und Folgerichtigkeit im juristischen Denk&ymposion zu Ehren von
Herrn Professor Dr. DR. h. c. mult. Claus Wilhelmr@ris (1998) 143.

%8 aw 2251 0f 1994 as amended, which is aclosevatpritto an American UDAP statute.
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for any unfair or deceptive act or practice of the defennfmhiding the
use of unfair terms in a contract, the selling of defectreises or prod-
ucts, and the engagement in misleading advertising or decapliirey
practices. In case a seller or a supplier of a good or seevigages in
such a deceptive practice, in addition and irrespective of any retmer-
dies provided by law to the particularly affected consumenrsumers’
association can by means of a collective action not only feeedn in-
junction but also sue the seller for pecuniary satisfactionttie assess-
ment of the height of that pecuniary satisfaction the law dttplioro-
vides that “the court shall take into consideration the inteidithe in-
sult of the law and order that the illegal conduct has causedjzhef
the defendant’'s enterprise and especially its annual turnoverelbas
the needs for general and specific prevention”. iltreduction of the lat-
ter institution of “satisfaction” in the consumeofection context came as
a thunderbolt in the Greek legal order that hadittamally been following
the German doctrine of elimination of retributivensiderations in the
fields of private law.

Even more striking is the fact that in the recommendatory resdlthe
Act, the Greek legislator explicity comments regarding pleeuniary
satisfaction that “for the first time specific legal eria are prescribed
that model it after the foretype of punitive damages in AngkeBa
laws™°. While the Greek legal scholarship has been trying to rtithe
damages from this unexpected breach in its blackletter dd@trthe
courts did not hesitate to take a more open apptbach

Recently the Greek Supreme Court had to decide on a cadlexdiion
filed by a consumers’ association against some major bankstiguies
who were issuers of credit cards. The plaintiff was seekingngst oth-
ers pecuniary satisfaction for the defendants’ allegedigpmtéve practice
of initially charging the consumers’ credit card accounts withawing
checked in advance whether there exists a signed transagiioagsird-
ing each transaction. The Court has classified this partiewdathat time
indeed contrary to the agreed contract terms — practideegal iand de-
ceptive and has upheld the pecuniary satisfaction awarded by the appel-
late court. The latter had assessed its amount using the aboverataedn

%9 See |. Karakosta§onsumer protectiof2003) 346-348 [in Greek].

0 see e.gibid., at 343-344, and G. Panopoul¢dynitive damages and the Greek
public policy of article 33 CE2003) 98-103 [in Greek].

®1 See Efeteio Athenon 1448/1998, (=Nomiko Vima — NoV) 1998, 1251;
Polimeles Protodikeio Athenon 2411/1997,
(=Epitheorissis Emporikou Dikaiou — EempD) 19982 5Rolimeles Protodikeio Athenon
2438/1997NoV 1998, 838 a.o. See also S. Matthias, Legal natmdethe effects of col-
lective action, (=Elliniki Dikaiossyni — EIlIDni) 1997, 1, 3 [in Gek].
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considerations provided by the law, explicitly including that of ganer
and specific preventiéh The Supreme Court further stated regarding the
award of damages that “in spite of its designation as pegusuddisfac-

tion, in fact it is a civil sanctiod®. According to the Court this qualifica-
tion emerges from various provisions of the Greek Consumer Rootec
Act and especially by the criteria that the law presdriloe assessing the
height of the amount to be awarded, by the fact that the peg\gaitis-
faction can only be awarded once, and by the fact that the amounts
awarded and received must be used (by the consumers’ assodiation)
social goals related to consumer protection

What seems to be once again important for our analysissily fthat
the amount of satisfaction awarded was nominal, that is appmtedyn
$2,500 to be borne by each of the 8 defendant banking instifitiand
secondly that this special kind of punitive damages can ongwaeded
in favour of regulated consumers’ associations, which are byldiged
to spend it for social goals related to consumer protection.

But the above twist was in fact not to the Greek legal conityis
great surprise. A couple of years before, the Greek Supreme @alia-
ready come to the conclusion that, despite the blacklettelirdootgard-
ing the goals pursued by tort law, a Texan punitive damagesd awar
should not beab initio regarded as contrary to the Greek public &fder
According to the Court, punitive damages, although they are noten i
gral part of Greek tort law, they are not contraryGieek public order,
provided that they are not excesSiv8ut in that particular case the Court
did at last disallow collection of the punitive damages dagion the basis
that part of it was indeed excessive.

So when compared to American law, it still remains signifideow
muchthe court awards and whomit awards it. The first is significant
more as a practical matter (European courts are usuaifgidated in
view of the huge American punitive damages awards, even if the amounts

%2 Areios Pagos 581/2001, & (=Dikaio Epicheirisseon &
Etairion — DEE) 2001, 1117 (1120).

%3 Ibid.

% Ibid.

% It must be noted though that the actual amouth@finauthorized charges in the par-

ticular case was nominal too (not exceeding $8cpstomer) and affected only a limited
number of customers.

% Areios Pagos 17/199QEE 2000, 181.Contra K.D. Kerameus, S. Vrellis & A.
Grammatikaki-Alexiou, Declaring enforceable in Greea foreign punitive damages
award, (=Koinodikion) 2000, 31 [in Greek].

67 Ipid. See also K. Panagopoulos, Punitive damages anek Greblic order,

(=Kritiki Epitheorissi — KritE) 2000, 195 (233).



2005] Punitive damages in Europe and the USA 159

awarded are not always paid out as most cases settléofeermamount),
whereas the second might be of doctrinal significance too. The sam
arguments that are heard in the US against the plaintiffikgehe full
amount awarded apply here too; but they are even louder, because i
Europe there is no tradition of a Private Attorney General badrial
expenses are considerably less, if they are not borne by tigeybar has
lost the casé

Therefore it seems that even if the issue of the unusualdéweneri-
can punitive damages awards is overcome in the future, on®csed
that the victim’s enrichment by the tortfeasor’'s conduct migbve an
insurmountable barrier in their compliance with the continentalplab-
lic order. Contrary to cases where there is an individual vietho is
awarded the — explicit or implicit — punitive damages (likéhin German
Caroline cases), it is mostly unlikely that European courtsevilr ac-
cept the enforcement of cases, where a victim has been avpantidde
damages because of a conduct that has affected an indefisgen€icon-
sumers (also called a “quasi-criminal” or “quasi-public” trigyen if the
American case provides for the allowance of a particul@sclelass ac-
tions are generally not accepted in European law syStefitir closest
equivalent is the “collective action”, which is to be exclulsided by a
consumers’ association, but the amounts awarded are definitely bet t
distributed between the association’s memBeTherefore it can be said
that the American tort reformers will be definitely wiag on the safe
side if they further pursue the already existing course of neingdhe
fruits of the claim with the plaintiff.

% On the other side of course this fee shifting #dsts in European legal orders has
itself a deterrent effect for the party who decitteSlagrantly break the law”. The effect-
tiveness of that deterrence is related to the qdatii system'’s choice to be assessing
nominal or actual fees and costs or anything imeen. In fact the European fee shifting
can be considered as a counterbalance to the catidvirof the American Rule (concern-
ing litigation expenses) and the awarding of puritlamages.

% see alsanfra, 3.

0 See P. ReineDie Verbandsklage nach dem AGRI®79) 15-17 (discussing the differ-
ences between the Germarerbandsklage” and its American equivalent, the “class ac-
tion”). Article 7 of Directive 93/13/EEC (which wadso the foretype for the Greek statutory
provision discussed) explicitly left the choiceveeeén a class action and a “collective ac-
tion” to the national legislators. Interestinglyoeigh, even the British legislator has opted
for the second solution. Moreover, the British Uinfeerms in Consumer Contracts Regula-
tions of 1999 (in Regulation 12) provides only &or injunction against the use of unfair
terms in contracts, as opposed to the more radioakdy of “satisfaction” provided in the
Greek Consumer Protection Act and discussed above.
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3. The problem with the numbers

The discrepancy that we have already traced above withdrégdhe
amount of damages that are being awarded between the two sitles of t
Atlantic has recently emerged quite acutely in a caeetiding before
the German Federal Constitutional Court.

Last year, some American music producers brought a class actio
against the German media giant Bertelsmann AG in thei@iStourt for
the Southern District of New York. The basis of the suit Bagels-
mann’s provision of loans to the infamous Napster (in the coofeat
contemplated leveraged buy-out), which the plaintiffs argue ddetb-
day bankrupt site’s copyright infringement activities. Thenpifis were
suing for $17 billion compensatory damages. Having served pgraces
two subsidiaries of the Bertelsmann in the US, the plainti#g to serve
process in the Bertelsmann Headquarters in Germany too. The defenda
denied to receive the legal documents and ultimately soughtrsectiu
the Constitutional Court, asking it to halt the service procedure.

The defendant appealed to article 13 of the Hague Convention df 1965
that provides that a State may refuse to comply with a reqéestrvice
of legal documents if it deems that compliance would infringe its
sovereignty or security. Bertelsmann argued that the plainiifére
bringing the action only as an attempt to put the defendant undec publi
pressure and force it into an out of court settlement of the ttgsarticu-
larly argued that the exorbitant claim of $17 billion compengadam-
ages was unfounded because it was a multiple of the allegedly hur
American music industry’s turnover and because, according to defen-
dant’s calculations, the alleged damages could not under any circum-
stances — not even by approximation — have occurred. Moreover, the
amount claimed exceeded by far the defendant’s net worth aneéswlta r
its financial ability.

This abusive use of the legal system constituted accotalitite defen-
dant an infringement of the principle of proportionality and tbligs
constitutionally protected freedom of action (article 2 (1) of Ggman
Constitution). Moreover, by allowing such abusive use of the legal
ceedings, the defendant was allegedly hurt in its constitity pro-
tected right to property and entrepreneurial activity ¢kasi 13 and 14 of
the German Constitution), but also Germany was hurt as a vatulre-
gard to its sovereignty and security (article 13 of the Hague Convention).

™ Convention on the Service Abroad of Judicial amtrdgudicial Documents in Civil
or Commercial Matters concluded on 15 November lia6he Hague.
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Surprisingly enough the German Federal Constitutional Court has is-
sued a Temporary Restraining Order (TRO) halting the ser¥iipeoess
against the Bertelsmann headquarters in Gerfhamd ever since has
renewed it onc@ By granting the order, the court ruled that the defen-
dant’s allegations are neither impermissible nor obviouslgwrded and
stayed the service process for its final judgment to folhofermal hear-
ing. The legal community shall eagerly await the formal ingaand the
Constitutional Court’'s final decision, especially becausediiendant
has challenged even more facets of the American legalnsybke the
expensive pre-trial discovery procedure, the institution of cletisnait-
self and the jury trial, all with regard to their conformitith the German
constitutional state and order.

Itis quite dubious whether the Court will insist on permanently enjoining
the service procedure, since the temporary restraining oaebasically
based on the irreparable harm that could be invoked if the TR®den
negated in case the final decision goes in favour of the defemdzrer-
theless, it is clear that the German court wanted to givenalsmthe other
side of the Atlantic as far as exorbitant claims of damages arernedce

What is even more striking for our case is the fact thatsame Court
had denied in the past a similar motion to prevent service proceeafing
an action on the basis that the plaintiff was seeking from temdant in
Germany punitive damagésThe Court had then ruled that the mere fact
that punitive damages were considered discrepahet&German legal sy-
stem and contrary to German public order did not preventaireiff from
serving the relevant lawsuit to the defendant. ngess should be held
distinct from that of enforcing the decision, stibplnitive damages be fi-
nally awarded.

So, once again it is showed that the problem is not so much witlathe
ture but with thelevel of the damagé$ Continental legal orders seem
worried about what might happen to their commoners when they are
faced with American civil justice. In other words, the Europeaasvar-
ried about the same things the Americans are: that isuttevay dam-

2 BverfG, NJW2003, 2598.

®n January 2004 for another six months (BVerfGBWR 1198/03 vom 13. Januar
2004, available at http://www.bverfg.de/entscheghmrs20040113_2bvr119803.html).

"4 BVerfGE 91, 335 (1994).

> Ibid., at 343. It is also worth noting that the Couas lindirectly cast doubt on the
Federal Supreme Court’s decision about contradgict®d the German public order by
nam-ing the cases of immaterial loss and of “hiddeompensation for the trial's
expenses.

78 This is also the point that the Greek Supreme CiouAreios Pagos 17/199®9EE
2000, 181, has made.
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ages that are being awarded — either as punitive or as “cortqrgiisa
and are threatening the viability of even large companies. Tlyeddnl
ference is that the non-Americans being outsiders can take moreh m
radical measures — like denying service or enforcement -thbafymeri-
cans themselves, who have to fight with and within their ovatesy.
Nevertheless, if thajuantitativefactor is settled, thdoctrinal issues re-
garding convergence with the civil law system seem to haee peetty
much alleviated.

IV. CONCLUSIONS

In a global world, doctrinal differences between legal systaseeme
always less important. Societies have always been facing ondess the
same problems, but they have been traditionally using different methods to
resolve them. Today, the more the living cultures and thadiabcondi-
tions seem to converge, the more will solutions to the same prslte-
come more alike. Obsolete doctrinal differences that in previiooes
were viewed as insurmountable obstacles today fall like house of cards

This is reasonable in view of the fact that the same need fatpoent
or deterrence that exists in some marginal cases involvintatein the
US does exist in similar cases in European countries too. There is no need
of falsely negating the inclusion of at least some prevemovesidera-
tions in continental European law, just for the sake of some fdaktr
coherence”. Continental countries’ courts and legislators withex end
be much better off if they go ahead and openly admit this fact.

On the other side, it seems that American tort reforrhex® some
things to be taught by keeping an eye on the European legal orders too
For example, one can positively judge that they are indeed argtite
track when trying to put a leash on runaway damages. The aapties
for the measure of the victim sharing the punitive damagesdawith
the public. Both measures beyond their positive internal effect @n th
American legal system will also enhance this systentsraction with
the rest of the worfd And that interaction, as opposed to isolation,
comes at the bottom line to the benefit of the American glplaglers,
who can see their — with many costs associated — judiciatlavearfinally
enforced and legal documents be served abroad.

Therefore we can easily foresee that the issue of téymunitive dam-
ages awards will be constantly gaining importance in the yeazeme.

"0On the contrary, taxing the damages award unfalglyimay have internally more or
less the same effect, but it does not enhance theridan legal system’s acceptability in its
interaction with the other legal orders, as the fealue of the award will remain irrational.
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Actually, one could possibly speak of an emerging jurisprudence of
amounts. In this context, American courts and legislators haille to

find ways of rationalizing punitive damages awards and incrgase-
dictability. The State Farm decision, with its broad exceptionsrateti-

sive language, has failed to trace a definite route to bewetl. Perhaps
the key to a solution should be sought after in the fields dirasttiaw,
where institutions similar to punitive damages (like treldenages) have
been smoothly and frictionless practiced for almost a cerftoth in
Europe and the USA.



